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( 1 ) 

For the rnain part the Appellees’ Brief, despite its 

length, fails to come to grips with the specific insues we 
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have raised. In an attempt to create a sympathetic atmos- 
phere, it deals with conditions whieh have changed and with 
matters whieh are not involved on this appeal. 

In this Reply Brief, we shaii confine ourselves to short 
responses to some of the arguments inade by the appel- 
lees. However, before doing so, we wisli to point out that 
the prineiple of judicial restraint enuneiated in Sos-tre v. 
McGinnes, 442 F. 2d 178, 191-192 (2d Cir., 11)71), cert. den. 
sub nom. Sostre v. Oswald, 404 U.S. 1049 (1972), 405 
U.S. 978 (1972), with relation to a prisoner, would appear 
equally applieable to the present case. See also Wnght 
v. McMunn, 4G0 F. 2d 126 (2d Cir., 1972); llolt v. Sarver, 
442 F. 2d 304, 307 (8th Cir., 1971). 

( 2 ) 

Appellees, in describing the conditions at the Tombs 
whieh existed at trial, often fail to note the various changes 
that have sinee been implemented. These changes have 
been extensive and are not liniited to the following list 
whieh has been supplied by vhe Department of Correction. 

Lock-out time at the Tombs is 9 1 /, hours (at various in- 
tervals between 5:30 A.M. and 10 P.M.), during whieh time 
the detainees are served their tneals. During this loek-out 
period, they are permitted to partake in the programmed 
activities whieh we have outlined in our main brief at pages 
15 to 16. 

The visiting procedures have similarly been changed to 
permit greater flexibility. Visits may occur five days per 
week during the hours of 1 to 3 P.M., and 5 to 8 P.M. Visits 
are now for 45 minute periods. Although no more than two 
visitors are permitted during any one period, children are 
also allowed to visit at any time during the visiting periods 
(Appendix, 222a). 
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The frosted glass Windows have not been replaced for 
one reason—the prohibitive cost of such a project. The 
Department of Public Works has reported that the repiace- 
ment of these Windows, including the removal of the frosted 
glass, installation of the new glass, as well as detention 
screens, would cost approxirnately 5 1 /. million dollars (see 
Appendix, p. 240a). 

The Department has informed this office that when the 
roof is ready for use by the inniates, they will have 2 hours 
each day for programmatie activity, including recreation, 
seven days per week. 

(3) 

The Appellens’ Brief deals with the testimony concern- 
ing the possibilitv of classilication so as to avoid the need 
for maximum seeurity for inany of the detainees (pp. 10- 
10). An examinatiori of the testimony upon which it relies 
indicates how little reliability it has in connection with the 
Tomhs. Much of it appears to proceed on the assumption 
that methods used for prisoners, after conviction, can 
appropriately be used for detainees. Apparently little con¬ 
sideratiori was given to the danger of violating Fifth 
Amendment riglits which might occur in the course of in- 
terviews for classilication purposes. Also, a good deal of 
reliance was had on procedures used in jails which are not 
located in a large citv. See, for example, the testimony of 
Donald Goff at page 3‘Jla of the Appendix. 

As pointed out in our main brief, the city retained an 
expert to prepare a classification systern, and it turned out 
that the systcm he devised was seriousiy deficient (Main 
Brief, pp. 31-32). 

At page 30 of the Appellees’ Brief, it is suggested that 
adequate seeurity for contact visits could be established 
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by constructing two or threc security gates between the 
Tombs’ visiting area and the street. Wc have been in- 
formed however, that this could not be done without a 
substantial reconstruction of that j>ortion of the Tombs, 
and that other areas would have to be reconstructed in 
order to provide for contact visit». 

At page 41 reference is made to the lack of heat in the 
winter until midday. This testimony would appear to refer 
only to isolated occasions (see Appendix 278a-270a). 


(4) 

At pages 71-72 of the Appellees’ Brief a number of cases 
are eited, apparently to support the view that relief may be 
granted by a court without regard to the budgetary conse- 
quences. Obviously, one cannot excuse a violation of con- 
stitutional rights by simply arguing that it will cost money 
to remedy such violations. However, the courts do con- 
sider budgetary consequence and generally fashion the 
relief in light of it. 
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None of the cases relied on by the appellees, with a single 
exception which we shall advert to later, involved any 
expenditures which even closely resemble those that would 
be involved in the structural changes which were, in elTect, 
sought by the Uistrict Court in this case. 

In Jones v. Wittenberg, 330 F. Supp. 707 (1071), affd. 
.sub nom. Jones v. Metsger, 450 F. 2d 854 (6th Cir., 1072), 
changes in physical facilities were (piite lirnited. Thev are 
listed at pages 718 and 721 of the District Court opinion in 
that case. For example, they required the providing of 
“Ample and adequate rooms” for conducting physical ex- 
aminations of inmates and entering prisoners and for treat- 
ment of medical emergencies and minor injuries and ill- 
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nesses, for repairs for heating and plumhing equipment, 
and for keeping the jail painted. 

In Taylor v. Sterrett, 344 F. Supp. 411 (N.D. Tex., 1972), 
the limited changes required can be found at pages 422-423 
of that opinion. 

Ilamilton v. Landrieu, 351 F. Supp. 54!) (E.U. La. 11)72), 
so far as it dealt witli physical changes, required the follow- 
ing: a new prison hospital-infirmary; an indoor recreation 
area in the prison alter the prison hospital was completed; 
repairs of plumbing; rernoval of metal covers and boarding 
on the outside of Windows and the replacement or repair of 
window f rames, as well as ch‘ar glass plaeed in broken 
Windows; replacement of the communication system by a 
xnodern specia’ telej)hone system and the installation of a 
public address system; the installation of a fire alarm sys¬ 
tem; and the modification of the night lighting system so as 
to provide adequate night lights less intrusive in the sleep- 
ing areas. The conditions of the jail in that case are de- 
scribed in our main brief, at page 26, in our discussion of 
Ilamilton v. Schiro. 

Ilamilton v. Lore is dealt with at page 25 of our main 
brief. The quotation from that case in Appellees’ Brief 
must be read in light of what was involved. 

Ilolt v. Sarver, 30!) F. Supp. 362 (E.D. Ark., 1970), in¬ 
volved an order requiring that the practice of using trustee 
guards with power over inmates be stopped, and some 
other analogous inatters. 

Brenneman v. Madigan, 344 F. Supp. 128 (N.D. Calif., 
1972) is discussed ut pages 24-25 of our main brief. The 
Court there pointed out that “it attempts to strike a balance 
between legit ima te demands of pre-trial detainees for the 
unfettered enjoyment of those rights which they should 
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possess as persons unconvicted of any crime and the com- 
pelling custodial necessities of ja.il administration” (343 F. 
Supp. at p. 140). 

The only case in which a court ordered substantial and 
extensive alterations that we were aware of is Inmates of 
Suffolk County Jail v. Eiscn-stadt. That case is described 
at pages 21-23 of our rnain brief. There, the court ordered 
the construction of a new jail. Ilowever, the conditions in 
the existing 125-year-old jail were so horrible that it cannot 
he cornj)ared with the Tombs. 

(5) 

At pages 89 et seq. of the Appellees’ Brief, arguinent is 
made with regard to the wide discretion accorded to dis- 
trict courts in the franiing of remedies. The cases cited by 
the appellees appear to be the strongest cases available in 
support of leaving the relief granted by a district court 
unchanged on review. None of thosc cases, however, bar 
a Court of Appeals from modifying the relief granted by a 
district court. They all involve situations different from 
those involved at bar. 

It should also be recalled that the determination under 
review in Ilart v. Community School Bonrd of lirooklyn, 
497 F. 2d 1027 (2d Cir., 1974), had an interesting and rele¬ 
vant history. Ihere, Judge Weinstein had originally di- 
rected a plan for extremely extensive relief. By the time 
he came to entering the judgment, he had decided that it 
was appropriate to grant much more limited relief. At 
pages 40-41 of our main brief we quote from his opinion 
handed down at the time the judgment was entered. [Ap- 
parently this second opinion has not yet been officially 
reported.] 
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CONCLUSION 

The order appealed froni ehouhl be revereed and the 
Dietrict Court direeted lo take no action Io reinedy the 
conditione on which it wae baeed. In tbe alternative, the 
order ehould be revereed and the Dietrict Court direeted 
to provide a more appropriate remedy. 

September 20, 1974. 

Respectfully submitted, 

Adrian P. Burke, 
Corporation Counsel, 
Attorney for Appellants. 

Stanley Buchsbaum, 

L . Kevin Sheriuan, 

Leon aro Bernikow, 

Mark D. Lefkowitz, 
of Counsel. 
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